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STATEMENT OF ROBERT E. HAMPTON,
CHAIRMAN OF THE UNITED STATES CIVIL SFRVICE COMMISSIOV BEFORFE. THE
SUBCOMMITTEE ON EMPLOYEE BENEFITS OF THE
COMMITTEE ON POST OFFICE AND CIVIL SERVICE
OF THE UNITED STATES HOUSE OF REPRESENTATIVES ON

,'.

H.R, 7199 and S, 1438, Bills "To protect the civillan employees
of the executive branch of the United States Government in the
“enjoyment of their constitutional rights and to prevent
unwarranted governmental invasions of their privacy."

May;,)( 1971 | /9 7h

Vice Chairman Jolnson, Commissioner Andolsek, and T are pleased that

MR. CHAIRMAN:

you requested the views of the Civil Service Commission on the proposed
1eéislation-which you, Mr., Chairman, correctly describe in your letter of
invitation to be a "most imﬁortant matter." 1t is a most important matter
and it Is particularly important to me as this is the first opportunity
that the present Administration has had to present it§4views on the matter,
While I have been a member of the Civil Service Commission since 1951 and
have joined my colleagues in the past in opposing similar legislation, I
feel a real obligation to all concerned to express uy views on the pending
bills in my ‘own words,

Quite obviously, no one would oppose the stated purposes of th.s proposed
legislation., The protection of the constitutional crights of Governuent
employees and the prevention of unwarranted invasions of their privucy are
Asiend ) ' . .
soma~of the most fundamental objectives of Federal personnel adminictration.
Our opposition to the proposed legislation is based on the fact that it will

not achieve the purposes sought in either a fair or effective manner. I

will explain that fact during my testimony this morning,
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most part identical to the language in H.R. 7199, 1In the fzw places where
the language differs regarding the coverage of the Federal Zureau cZ |
Investigation, the Central Intelligence Agency and thé Naticnal Security
Agency I will note those differences. My te;timony is direc:ed to 5. 1438
because some of it refers to earlier testimony given by Senator Ervin with
respect to previous legislation of the same type he has iﬁtroduced in the
past. The testimony is, however, fully applicable to the szme secticn and
paragraph designations in H.R. 7199,

- The prohibitory language in section 1 of S. 1438 is, with a few excépticné,
unchanged from the time the first bill of this nature was introduced in 196&.
That fact, in and of.itself, is in my opinion a valid objeczion to =z bill.
Times have changed; policies and practices have changed; new beneficial
procedures and rights for employees have bheen crezted<over the pas’ > years:
and reéorts on earlier bills have pointed out the need for languag: changes.
but the bill is still couched in almost the same terms and is stil: directed
against the same invasions of alleged" constitutional righzs which we
believe have long since been corrected when warranted and which, i7 Zhey
should reoccur, are susceptible of what we believe is a more effeciive means
of correction than this bill would provide.

Over the years since 1966 the Senate Subcémmittee on Censtitutional
rights has referred a number of specific cases to the Civil Service Ceccmissicn
that we found did warrant corrective actiom. But those instances hive been
relatively few in number and not of a character that we feel warran:s specizl
legislation of this type. If there really is the large numter of these casas
that has been alleged, we frénkly do not understand why the labor orgénizaticns

within Government, with . .- effective grievance proczdures which mazy of tncosz
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brought those cases up for resolution. This is particularly sc¢ when you
consider that since August 1966 when the first bill of this type wis
introduced the number of Federal employees represented by ;abor organizaéions
has grown from 1,054,000 to last chember'é count of 1,542,000--an increcase
in union representation of from 407 of the covered work force to 8% of that
work force.

When I referred to invasions of "alleged" constitutional rights a few
moments ago 1 did so deliberately. whilg I am not a lawyer, 1 never ﬁeard
of a constitutional right that would be violated by asking sclect:d employees
to report their.financial interests in order to protect the Government
‘against conflict of interest involvement., If some part of the Constitution
is violated by requiring such a disclosure; then the Scnate itseli has been
violating that constitutional right for years when in its nadvice and éonsent
capacity" it requires prospective Presidential app;intees to make those veuis
same disclosuresorly in more detail and in public (ours are made and kept
in confidence). |

Also, what pact of our Constitution entitlcs an employee who is (to use
the words of section 1(d) of the bill) “under investigation for misconduct"
(such as smoking in a restricted area of a munitions storage dejpot) to have
his attorney present before his supervisor can ask him whether or not he
was smoking? 1If there is such a constitutional right it surely is not limited
to Government employees and 1 believe our business 1¢aders and industrial
supervisors in the private sector will be amazed to learn that such discourse

with an employee is unconstitutional.

But I will leave to the lawyers the question of whether the matters

covered by the bill are really matters of constitutional right because 1 want
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"to devote sufficient time to calling the Subcommittee's attention to what

I, as an executive officer charged with responsibilities in the area of
Federal personnel management, regard as particularly bad legislative proposals
in the bill, | |

Whem Senator Ervin testified before this Subcommittee on July 2, 1968,
he said the bill then under consideration which was identical in purpose to
fhe ones under discussion today dealt with specific violations of the First
Amendment rights of applicants for, and employees of, the Federal Goverpmeﬁt.
He also said the bill (at that time it was S. 1035)--and I quote--'"does not

affect the power of the executive branch to deal with employees within the

the same vein, the Senator

proper confines of the employment relations." A,

said the bill would not affect--and again I quote--"the authority of Federal
_ mamagers to manage". I must respectfully but emphatically disagree with.
the Senator's appraisal of the bill's effect. )

I have already given you the example of the supervisor who would not be
altowed to ask the employee if he was or waS'notlsmoking which strikes me as
8 quite severe curtailment of the p;oper authority of a Federal manager to
manage, €Consider also what restrictions would be placed on proper management
by section 1(d) of the bill,

Section 1(d) would bar a supervisor from requesting an employex to report
on any of his activities unless they are related to the performance of official
duties which are or may be assigned to him, or the skills which qualify him
for those duties, or unless there is reasoﬁ to believe he is engaged in
conflict of interest activities. That provision could prevent the Civil
Serwice Commission from asking an employee about an alleged violation of the

Hatch Act; 1t could bar inquiries in areas relating to national security and.

employee safety; and it could prevent the resolution of complaints received
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from a citizen about the outside conduct of a Government emploree, For
example, a supervisor may have received informatlon that an emplioyee who
operates hea&y industrial equipment has been drinking heavily during his
off-duty hours and is keeping such late hours that his job efficiency eculd
in time be impaired., As we read section 1(d), the supervisor could not ask
the employee'forba report on these matters and, presumably, woi:1d have to
walt until.-the employee's condition became such aé would justiiy the.inQuiry
as being related to the performance of the employee's duties. Even then, as
explained ear;ier, the supervisor could not discuss the matter with the
employee unless the employée had his attofnéy presené.

Now we are confident that incongruous results such as thes: were nct
intended but we have offered simple, clarif&ing amendatory lang: zge to prevent
these results and none of it has been édopted. This is why we .ire sericusly
concerned over the billj it is still drafted in the same 1966 linguage even
though the seriously adverse effect of that language on proper tanesgement
prerogatives has been clearly spelled out in earlier reports.

This Subcommittee has the expertise to understand and deal with the very
fundamental issues raised by S. 1438. 1In order for the business of Governaent
to be carried out effectively and efficiently, the managers and =upervisors
in Government (just as their counterparts in the private sector) rust have
the proper authority to manage and supervise. What we ask is th:t you give
fair consideration to the marked extent that this bill would intcrfere with
the exercise of those proper authorities.

Some of ghat interference could seriously damage Governmentezl efficiency.
Today, within the executive branch; we have an ethical conduct prosram casigned

to prevent employees who occupy positions which could involve thena in cenflict
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of interest situations from any inadvertent involvement in those situations.
The regulations under which that program opcrates are open for all to examine;
they are publisﬁed in the Code of Federal Regulations. Our program stresses
the confidential treatment of the financial interest statements filed by
employees and expressly provides a means to resolve a complaint b/ an employee
who feels his position is one that should not require that he file such a

~statement,

I want to emphasize that our ethical conduct program is a preventive
one; we do not (as sections 1(i) and 1(j) of the bill would require) wéit and
'ask for a report on specific items tending to indicate é conflict of interest.
We get the information in advance and by examining it, and consulting with
the employee as necessary, conflicts involvemeéts are avoided. The restrictive
language of the two paragraphs mentioned would negate, for all practical
purposes, the ethical conduct program within the executive branch. We have
explained this in detail in the past and we have submitted amendatory language
to correct what we regard to be serious errors in the drafting of those
paragraphs but none cf that language has been adopted. 1 éannot bring myself
to believe that the Congress intends to terminate the ethical conduct program

of the executive branch, ~esssemrrss apamnn

UM R e e TR B D s T s But as we find the same

unchanged language used year after year we cannot be other than disturbed over
what appears to be a lack of real appreciation of what that langusge would do.
I have not taken the separate paragraphs of section i of the proposed
legislation up in their order of appearance because I wanted to make certain
important points clear to the Subcommittee from the start. T will, however,

now go back and starting with paragraph (a) of section 1 I will discuss those
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provision;:;hich I urge the Subcommittee to give careful considera‘'ion.
What I urge you to consider is whether or not these provisions intcrfere
with prépér--and I emphasize the word "proper'--management authorities,

Section 1(a) is another gocd illustration of why we feel the bill is
out of date. lSection 1{a) would prohibit an official from requesting an
applicant or employée to disclose his race; religion, or national crigin.

The executive branch used such a self-disclosure method only once and that

was in 1966, For the past 4 years we have used the visual identificatién

method which is not proscribed by the proposed legislation. So in that regard
the prohib;tion in the bill does not concern us. What doeé concerr us,

however, are the inferences thaf when we collect déta on race, religion, or
national origin we do it for the purpose of determining a person's qualifications.
Nothing could be farther from the truth.

The Civil Service Commission authorizes the collection of race or nationai
origin data by yisual identification under strict controls which are spelled
out in the Code of Federal Regulations. [Subpart C of Part 713 of litle 5,
Code of Federal Regulations.] This is done in keeping with merit system
principles to further the policy of Congress set out in section 715! of title 5
of the United States Code to insure equal employment opportunities for all our
citizens without regard to race, religion, national origin or other irrelevant
considerations. In order to achieve the goal of real equal employm:nt
opportunity it is essential that we have statistical information showing how
different races fare in obtaining Federal employment and in advancing in that
employment to.their full potential. Congress authorized that to be done among
private employers by the Civil Rights Act and the Equal Employment Opportunity
Commission does just that--requires private employers to collect da‘a on their

employees' color, race, sex, and national arigin.
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If this activity is good and proper to do among private emplovers, why
‘ L
do the proponents of this bill ascribe an invidgous intent to the Comissicn
when we require it among executive branch employers?

Please understand that we are clearly aware that the prohibition in the

proposed legislation is against self-disclosure of one's race, religion, or

national origin. We have no objection to that general prohibition dut we &o

1
[

object to the repcated erroneous inferences that thesé data are cojlacted
determine a pérson's qualifications. In addition, we objec:t to the languaga

in the bill which would prevent an eﬁecutive official from making &n inquiry
that would enable him to resolve a complaint by ar emplovee that h:- has been
discriminated against because of his race, religion, or national ovigim.
Senator Ervin testified in 19687that he th;ught it would be *“very difficult

to tell a Presbyterid; by the way he parts his hair'. We agree wi'h that
conclusion by the Senator and unless we can ask cbout the religiou: ccnposizicn
of‘a segment of an agency's work force with regard to which a disccininatic=
.complainf is pending there is no realistic way to decide if it is rrue thaf

a named supervisor never hires or promotes protestants or catholies or whatewver
the charge encompasses.

Once again I ask the Subcommittee to consider what is rsquired of propsr
executive branch management. Are we to turn away such a cezplaint with the
explanation that a Congressional enactment prevents its resclution? That
seems to us to be a scrious interference with proper executive management
particularly in view of the fact that the Equal Employment Cpportunity
Commission makes precisely the same kind of inquiry of private employees in

enforcing the counterpart provisions of the Civil Rights Act,
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We explained in our report last year to the Subcommittee on Manpower
and Civil Service on S. 782 how section 1(a) could be amended to prevent it
operating aé a bar to the proper resolution of discrimination compiaints but,
again, the amendatory language was not used. At this point T ask permission
to include in the present record the Commission's report on S. 782 as that
report is directly applicable to the proposed legislation now being discussed
as it is idenﬁical thereto in all substanfive respects,
| The Commission has no objection to paragraph (b) of section 1l now that
the legislative history has been made clear to éhow the Congressional intent
with regard to thehoperation of that provision which_relates to an agency
téking note of employees' attendance or nonattendance at meetings unruiated
to their official duties.

We have only a minor problem with section 1l(c) in_that it could be
interpreted so as to interfere with worthwhile activities such as the blood
donor program as we do request employee participétion in that program and . the
program is not related to employees' official duties, 1 refer the Subcommittee
to our repprt on S, 782 which contains brief amendatory language that would
prevent the present language of the proposed legislation from causing a result
that was apparently not intended.

I have already covered paragraph (d) of section 1 and as noted in our
repoft on S, 782 we can accept paragraph (e) without amendment,

Paragraph (f), which relates to the use of polygraphs, is not of concern
to the Civil Service Commission as we do not use those instruments. In that
regard we feel the Subcommittee should give careful attention to the sudbmissions
of the Executive agencies that deal with intelligence, counter-intelligence,
and international-affairs matters such as the recognized secufity agencies and

the Department of Defense and the Department of State,
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At\this point I want to call the Subéommittee's attention to the one
difference between S, 1438 and H.R. 7199. The Senate bill, in section‘9,
excepts the\federal Buréau of Investigation from the bill e££irely. The
House bill, in section 6, excepts the Federal Bureau of Invesﬁigation,
the Central Intelligence Agency, and the National Security Agency from the
poiygraph and psychological test prohibitions and the prohibition against the
submission of é financial disclosure statement when the head of the agency
concerned makes a personal finding that the.test oy financial statement is
requirgd to protect the national security. The Senate bill limits that
partially excepting provision to the Central Intelliéence Agency and the
National Security Agency by reason of its comélete exception of the Federal
Bureau of In;estigatiun.

Section 7 of the House bill and section 8 of the Senate bill provide
guarantees that the tills will not operate to prevent the heads of these
security agencies from withholding information pursuant to statute or
Executive order and bar the usc of such information in any proceeding authorized
by the prbposed legisiation.

In addition, the Senate bill provides in section 7 that no employee of
the Central Intelligence Agency or the National Security Agency and no
individual or group acting in behalf of such an employee may use the grievance
or judicial review procedures under the bill without first submitting the
grieVancertd his agency., The section also preserves t§ the heads oi those
aéencies their statutory authority to terminate employees when that termination

is required in the interests of the United States.
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The Civil Service Commission accedes to the views and judgz: nts of
the three security ageﬁcies regarding these'provisions.but we do Leve
one observation that may aid the Subcommittee in considering this catter,
Within the executive branch we have recognized that because of the extremely
sensitive nature of the duties of the employees of these security zgencies
it 1s not appropriate or in the interests of the United States to cover
them into the usual personnei provisions, For two recent exaﬁple: of
their exclusion I call the Subcommittee's attention to Executive ( rder
No. 11491 relative to labor-management relations which allows the:r exclusion
in section 3 and to the new Part 771 of the Civil Service Regulaticns
relative to-employee grievanc;s and administrative appeals which exciudes
those security gencies in section 771,103(b). Irn ouf best judgmernt we
believe that each of these security agencies shovld be completely excepted
from the proposed legislation in the same way the Federal Bureau c:2
Investigation is excepted in sectiog 9 of S, 1438,

Returning now to section 1 of the proposed legislation, we rcgzard
paragraph (g) of that section to be out of pléce in these bills, Paragrapx
(g) is a prohibition against coerced political activity by Federal ezploye=zs,
The coverage of the paragraph is almost identical to secticns 732} :hrough
7324 of title 5 of the United States Code, Also, the paregraph ie largely
duplicative of section 602 of title 18 of the United States Code w2ich makes
it a crime for a Government official or employee to directly or irdirectly
solicit a contribution "for any political purpose whatever'" from zaother

Government official or employee,
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While the Comﬁission favors the objective of protecting Govermaent
employees against any form of coerced political action.or support, we do
not believe that such a provision is dependent on a consgitmional right or
belongs in proposed legislation of the type with vhich we are dealing.
Also, as 1 indicated earlier, we do not consider it proper to enact
duplicative legislation,
If the Subcommittee believes that strengthened political.activity'
protections are neecaed for Government employees we trge that this be done
by way of separate legislation that would take inZo consideration the:
statutory protectidns now on the books and supplement them as requirgd
rather than enacting duplicative legislation that could result in confused
enforcement, -
Paragraph (h) of section 1 is another insta.ce of what we consider
:an unnecessary and outdated legislative proposai, Actually what paragraph
(h) does is express the present exetutive branch policy which prohibits the
coercion of employees to invest in Government bonds or to make charitable
donations. For example, the "Manual on Fund Raising within the Federal
Service for Voluntary Health and Welfare Agenc}es", December 1967 edition,
stresses “'"true and voluntary giving" and expressly states: 'Any practice
that involves compulsion, coercion, OT reprisal directed to the irdividual
% % % employee because of the size of his contribution or his failure to
contributé has no place in the Federal program," Moreover the Manual
specifies that employees shguld be informed that if they believe the executive
branch policy against coercion has been violated, they may file a complaint

under the agency's gricvance procedure Or directly with the Civil Service

Commission without going through the agenecy! i
y's grievance proced -
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With respect to the sale of United States Savings Bonds,the
executive brancﬁ policy, as set by the United States Savings hond‘Division
of the Treasury Decpartment is that the use of coercion in the promotion
of bond sales 1s contrary to the objectives of the prog?am‘anc a violation
of Government policy. Executive agencies are alert to the prchibition
against coercion and in that regard I call the Subcommittee's attention
to issuancés by the Secretary of the Navy (SECNAVNOTE 5120 of 1 April 1971},
the Postmaster General (memorandum of March 16, 1971),, the Chief of Staff
of the Air Force (memorandum of 6 March 1971), and Department of the
Army Circular No. 608-36 of 9 March 1971, each of which stresses the
voluntary nature of the bond sales program and warns against the use of
pressure or coercion.

The point I want the Subcommittee to consideé with regard to paragrapl
(h) is the same that I have made reference to with regard to other paragraphs.
The statutory provision is not necessary as there is already in existence a
clear and adequate administrative control that will accomplish exactly
what fhe proposed statute would do. Please understand that I lo not pretend
that the administrative control provisions to which I have ref:rred have
ended the type of coercion discussed completely and forever. Neither will
S. 1438. But I do believe that the existence of those adminisrrative

~ provisions, which are enforceable through the established administrative

processes, evidence that legislation of the type proposed in paragraph (h)
is not necessary. However, as the paragraph is wholly in keeping with our
policy we have no objectign to its enactment provided the one minor

clarifying language change is made as explained in our report on S. 782,
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i have already covered paragraphs (1) and (j) relative to
finéncial disclosures .under the ethical conduct_pfogram. But in péssing
1 note that Senator Ervin indicgted in 1968 when he tegtified befcre this
Subcommittee that he had complaints from professional employees in high-
ranking positions over the requirement that they file financial statements,
The Senator states '"No one in the executive branch has listened o them.
That is why Congress.gu;t.? I cannot help but wonder if those corplaints
arbse before June 9, 1967, when we added a specific right for an ezployee
who felt he should not be required to submit such a statément to file a
grievance, 1f the complaints were submitted after that 1967 dat.:, I would
wonder if the complainant made use of the procedure available to tin and if
not -- why? ;
faragraph (k) of section 1 is the provisicn I have already discussed
which could entitle an employee to have his attorney present whenever his
"supervisor made inquiry of him about a matter that could lezd to cisciplimery
action,

.
The final paragraph of section 1 (paragraph (1)) is-unobjeCtionable
as it would, quite properly,'prohibit any disciplinary or retalictory action
against an employee who did not comply with a request, or submit to an
action, made unlawful by the proposed legislation,
Section 2 would make the prohibitions in section l_applicabie to the
officers and employecs of the Civil Service Commission, If seciion 1 anc

the counterpart provisions in section 2 are amended as we heve Tecommended,

we would have no objection to section_z.' Similarly, we do not oliect to
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" gection 3 which, in effect, makes the section 1 prohibitions appiicable

to commissioned officers anc¢ mernbers of the armed forces provided, again,
our amendments of section 1 are adopted,

Seétion 4, however, 1is another matter, That sectiqn authorizes summéry
judicial intervention into the management of the executive branch whiéh both

we in the executive branch and the judicial branch believe is toially

uncalled for, Under section 4 an applicant or employee would bz able to

sue a Federal officer or employee, in his indivicual capacity, on the basis
of an allegation that the Federal officer or employee had violated or
.threatened to violate the bill's prohibitions, Moreover; that law suit could
be started without the exhaustion of available admipistrative rexcdies and
'withogt any showing of pecuniary injury, Such summary judicial inter;ention
is completely out of keeping with the long-estas!ished principle of sound
judicial administration that an individual is not entitleWd to turn to the
courts for judicial relief until he has exhausted his available administrative
remedy.

An even more peculiar aspect of this provision is the fact that while
section 5 sets up an elaborate administrativg remedy for handlingz the
grievances covered by the bill through a new Executive agency (the Board on
Employees! Rights), section 4 does not require that an applicant or employee

.file his grievance with that Board and exhaust that administrative remedy
before going directly to court, That peculiar aspect of the bill is referred
to on page 60 of the report of the proceedings of the Judicial Conference of
the United States issued December 18, 1969, by Chief Justice Warren E, Buréer.

In that report the Con‘- - .nce expressed its disapproval of section 4 by
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' noting that the section -- and here 1 quote from the Report -- "would

give tﬁe.employee the right to go directly into the Federal courts,

Inasmuch as section 5 of the bill provides for the utilization o7 the
administrative process by the aggrieved employee, the Conference disapproved
section 4 as beingrinconsistent with the provisions of section 5." Withv
the permission of the Chairman I would like to includé into the record at
this.point a copy of pages 60 and 61 of the Judicial Conference Repor£
coﬂtaining the disapproval to which I have referred,

Another facet of section 4 that we consider objectiénable is the
provision which requires the Attorney General to defend any officer or
employee sﬁed under the section who acted pursuant to an order, regulation,
or directive, or who, in the opinion of the Attorney General, did not
willfully violate the provisions in the bill, With ell due respect for the
" Attorneys General, for whom 1 have always held the greatest respcct, this
provision would make him become what might be termed a "prejudgment judicial
officer," By that I mean that once a law suit is filed against aﬁ officer or
employee for an alleged violation of the bill, the Attorney General would have
to decide first whether the officer or emplo&ee acted pursuant to an order
or regulation and, if he. did, then decide if the employee willfully
violated any proscription in the bill, Frankly, if the Attorney General
makes those decisions adversely to the employee and decides not to defend
the employee, and the employee shows up in court with a private attorney,
the court will know that his case has been prejudged by the Attorney General

and the employee will, in effect, be starting out with 3 strikes against him,
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1f any type of access-to-court provision is included in the legiulation

we strongly urge that the Attorney General have a free hand to dufeﬁd<

any officer or employee without any statutéry requirement for a prejudgment
determination on his part,

Section 5> would create a new Executive agency (the Board on
Employees' Rights which I will refer to as "“the Board"), The Board would
be composed of 3 part-time members appointed by the President, »y and‘with
the advice and conszent of the Senate, whose function would be to hear and
decide grievances filed under the bill, The Board would have a small
.staff -- I say small because the bill places a limitation of $100,000
on.the expenditures to carry out section 5 -- which would investigate any
Ccmplaints received and within 10 days from the date of receipt of a
complaint set a héaring on the complaint, "Withkin 30 days after the
hearing (which Qould be held in accordance with the administrative procedure
statute insofar as possible), the Board would issue a final dec:sion., If
the Board found a violation, it could issue a cease and desist order, or
direct that the offending civilian officer or employee (other than a
Presidential appointee appointed by and with the advice and consent of the
Senate) be disciplined. The discipline could range from reprim:nd to
removal, In the case of a Presidential appointee, the Board would make a
report on the violation to the President and the Congress, In the case of
a member of the armed forces, the Board would refer the matter to a person
authorized to convene a general courts-martial,

There are many aspecté of section 5 that we feel are bad, Lut in our

judgment the worst aspect of it is that the creation of the Board would amount

s
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to a Congressional rejection of executive branch efforts to maintain én
affirﬁaﬁive, cooperative labor-menegement relations program., Each of the
eleven‘basic prohibitions in section 1 are matters that could be the subject
of negotiations between a Government labor organization and management

and each of the items that prompted these provisions (for example a coerced
bond purchase) is something that is susceptible to settlement urder an.
agency's grievance procedure, And, again, I want to point out that an
apbreciable number of those grievance procedures exist because of negotiated
"agreements between a labor ofganization and management, .We are convinced
thatbthis is the right way to resolve exployce grievances and that to
segregate these eleven grievances for processing under the formal
administrative procedure rules designed forrthe use’of regulatory agencies
would create an adversary action under a negative concept wholly at odds
withkthe objective of achieving an affirmative, cooperative labor-management
rclations program,

Closely related to our first objection to section 5 is our second
objection which is that there is no logical reason for creating a new
Executive agency whose limited purpose is to resolve eleven types of
grievances while<ali other grievances and the more serious matters of appeals
relating to. adverse actions (such as demotions, suspensions, and removals)
are to continue to be processed under the currently operating agcency
and Civil Service Commission procedures, I find it impossible t¢ understand
the rationale that allows an employee who has been asked (not orcered, just

asked) to donate blood to the Red Cross,to hail his supervisor irto a Federal
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court or file a complaint for processing through a separate Executive
agency under the complexities of the administrative pfogedure statute,
while his coworker who has been fired on grounds he believes are false,
processes his appeal through the normal administrative channel and only
after exhausfing that administrative remedy is he entitled to judicial
review, |
-1 want to eﬁphasize that I do not question the authority of the

-Congress to make it "unlawful' -- that is the word-used in section 1 --
, to request an employee to participate in, the blcod donor program, but I

do question whether the Congress intentionally would make the co:rectional

processes for a brpach of such a relatively in-onsequential unlawful act
markedly more elchorate and complex than those -t has authorized for the far
more serious unlawful act of removing a veterans;! preference empioyee on
baseless charges.,

There is also a practicable ébjection to the creation of th: Board.
While we have no way to estimate the number of comélaints such a Board would
receive, we believe its very creation would prompt some applicants and
employees with either real or imagined grievances to file complaints,
Assuming these complainants reside in different parts of the country we
cénnot help but wonder how this Board with its small staff and no field
offices could possibly cope with even a-minor workload, Keep in mind, also,
that the Board members are part-time officers whose other regular employment
would be bound to prevent their ready availability for travel ei:her about

the country to hold hearings or to the Board's central office to decide
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~the gricvances. We assume the Board members will have other regul:~
employment as their pay is fixed in section 5 at $73 a dayv which i:
approximately the same daiiy rate for an eméloyee in the 1C:h step I
grade GS-12. I consider it rather unrealistic to expect to employ
Presidentially appointed officers to head up ean Ex=cutive zgency at
such a low salary, but if they can be found they will surely need s:ne
regular outside employﬁcnt or income beyond this part-time szppoint=znt.

'The Subcommittee4shou1d also note that- sectiom 5 woulcd create =z conflict
between the Board's statutory rights and the statutory rigkhts of ths Civil
Service Commission. For example, section5 authorizes the Bcerd to ‘‘order"
an employee's removal. We assume that such an ordsr would de direczed to
the employing agency and that the agemey weuld comply Wi th it. Tlie employes

te ari the

(v
o
c

who was so removed would, under the veterans' prefarence st
competitive-service job protection program established under the civil service
statutes, have the right to appeal the removal to =he Civil Scrvice Commissicp.
In such an appeal, the regulations of the Commissicn provice that t=e emplozr=e
is entitled to a hearing at which he is represented by an ettemmney. a union
officer, a veterans organization, or other counsel; 1f th=: hearipgréstébiishes
that the employee's removal was not justified? thevcg:nission will order hisz
agency to restore him which entitles him to back pzy bznefits under the
back-pay statute. We do not consider it reascnable to enact legis.ztion
that creates this kind of conflict of authorities.

in brief we see no need for a Board of the type referrsd to ino sec-
tion 5 and feel that such a Board if established would be unable ta cope
with the task put upon it and would create serious intra-exacutive branch

conflicts.
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The only section on which I have not commented is section 1C. That
section states that neither the establishment of the Board nor tte right
of summary recourse Lo the courts prevents an agency from having a grievance
procedure to enforce the provisions of the bill but the section then provides
that the existence of such a procedure would not require an employee to use
it and he could take his grievance directly to a court or to the Board.
Section 10 also states that if an employee elects to go to the Board undér
section 5 he waives his ~vight to go to court under section 4 and vice versa.

In conclusion, I hope I have been able to persuade the Subcommittée to
focus on what we sincerely believe are provisions in the proposed legislaticn
vthat are sorely in_ﬁeed of elimination or modification. I want to stress
to the Subcommittee that éll we ask of you is a fair consideration of the
many ways that this proposed legislation woﬁld interfere with the prosef
management of the‘executive branch. I have no doubt that the proposed
legislation, when originally drafted approximately 5 years ago, was motivatec
by a genuine concern that legislation was needed to protect emplovees of the
Covernment with regard to several aspects of their employment. But this is
1971 not 1966 and if there is any need for legislation of the type proposed--
which we feel has not becn established--there is an equal need that it be
drafted with care so that the business of Government is not restricted by
unwarranted restraints on proper management actions.

We have, in the past, offered to make the Commission's staff available
to prepare a bill that would achieve every reasonable and necessary pro-
tection of employee's rights while it concurrently recognized the reasonable
and necessary requirements of executive branch management. I renew that offer

today, and I am confident that joint cooperation in this regard will benefit

all concerned.
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\:"*H\ ” \g-' UNITED STATES CIVIL SERVICE COMMISSION
Mt ot ~ WASHINGTON, D.C. 20415

CHAIRMAN

July 1. 1970

Honorable David N, Henderson
Chairman, Subcommittee on Manpower
and Civil Service
Committee on Post Office and Civil Service
House of Representatives

Dear Mr. Chairman:

This is in response to your requast to submit the views of the Civil
Service Commission on S, 782 which passed the Senate on May 19, 1970,

§. 782 18 a bill "To protect the civilian employees of the executive
branch of the United States Government in the enjoyment of their
constitutional rights and to prevent unwarranted governmental invasions -
of thefr privacy". While the Commission agrees fully with the purpose
of S, 782 as expressed in its title, the bill has provisions which

would adversely affect the effective operation ¢ the executive branch
and to which we strongly object. This report discusses the two major
faults in the proposad legislation. Other provisions of the bill

which we feel need clarification or improvement are discussed in the
appendix to this report. ‘

The two major faults in the bill are the provisions that would (1) estab-
lish a new executive agency, "The Board on Employees' Rights' (referred
to herein as the "Board") and (2) allow summary recourse to the Federal
courts without the exhaustion of any administrative remedy,

Establishment of the Board

The establishment of the Board would be a retrogreasive step not in
keeping with present-day efforts to maintain a positive, cooperative
atmosphere in the area of employee-management relations. Management in
the Federal service is trained to deal fairly and cooperatively with
employees and labor organizations, The creatfon of a geparate agency
for the exclusive purpose of hearing a limfted number of employee
grievances, with authority to direct disciplinary action against managers
and supervisors, would change the present cooperative atmosphere to a
litigious one. We beliave the existence of the Bosrd would emphasize
adversary attitudes which is a negative approach totally at odds with
the present positive policy of seeking employee-management cooperafion,
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The ereation of the Board would result in a distortion of the program-
matic needs of the Government by splintering off, for consideration in

a separate agency, a small assortment of grievances. The matters
referred to in section 1 of S, 782, while they are by no means not of
consequence, are certainly of no greater consequence than the many other
personnel aspects not touched by the bill, For example, the Board would
not consider complaints of racial or religious discrimination, improper
consideration of candidates for appointment, training, or promotion, and
determinations relating to pay and leave. We find it particularly
incongruous to establish & separate exacutive agency to determine whether
a supervisor intimated that notlce would be taken of the attendance of
employees at a meeting on a non-job related subject, such as donating
blood, whereas the regular, presently-established administrative process
i8 considered adequate to dacide such serfous matters as whether an
‘employee's removal from the service on a grave charge, such as criminal
conduct, is procedurally valid and justified on the merits.

The grievance-type matters referred to in secticn 1 of the bill are not
deserving of special treatment by a separate agency but should, like

any other grievance or appeal, be handled under existing procedurzs in’

the agencies and the Civil Service Commission., Under the present system
the Civil Service Commission operated as the central personnel agency
dealing with all aspects of personnel managemeat. We submit that it
should continue to do so as this typa of centraligation is the only
effective means of achieving consistency in total personnel administration.

Each axecutive agency has procedures for handling employee grievances
which are required to conform with the standards set out in Subchipter 1
of chapter 771 of the Fedesral Personnel Manual. Moreover, today spencies
and labor organigzations have in many instances cooperatively workad out
grievance procedures that would, in the areas covered by section i of

the bill, be negated by the establishment of the Board. We are eonvinced
that the establishment of the Board, with fts attendant expensive
procedures, will nullify the effectiveness of the grievance procedures
produced under the present program. '

Existing grievance and appellate procedures are fully effective to assure
employees of the fair settlement of complaints of the type referred to in
“the bill. It is surely reasonable that agencies, as is the case under

the present grievance and appeliate processes, should be given the initial
opportunity to settle internal personnel disputes before such matters are
taken to an outside authority as would be the case i{f the Board were
astablished.

The authority that would be given the Board to discipline an officer or
employee of any agency in the executive branch would alter the general
rule that the power to discipline is vested i{n the appointing authority.
The placement of that authority in the Board would also create a conflict
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with authorities vested in the Civil Service Commission by statute and
Execqtive order to decide appesls within the executiva branch with
respect’ to disciplinary matters.

Summary Judicial Intervention

Section & of S, 782 would permit an employee or applicant for euployment
to sue a Federal officer or employee, in his individual capacity, when
he 1s believed to have violatad the prohibitions in the bill. loreover,
the lawsuit could be brought without exhausting any administrative remedy
and without regard to the existence or amount of pecuniary injury.

It {s a fundamental principle of sound JudLcial administration that an
individual is not entitled to judicial relief until any existing
administrative remedies have baen exhausted. The proposal in section 4
is such a complete departure from the customary requirements for legal

- review that we are hard put to understand its intended objective. We
are, however, certain that {ts result will not only place an unegllad
for additional work load on our already overburdened judiciary, but will
adversely affect the operation of the Government, A provision such as
this, which 1s an {nvitation to sue for an imagined wrong without
attempting an administrative sattlement, could roadily be used a8 a means
of harassment againat Government managers by virdictive individuals both
within and outside of Government. Individuals who sincerely beliave
they have a valid complaint should certainly not object to a timely
administrative review bafore seeking settlement by & court or other out-
side authority.

As the Civil Service Commission recognized that the provisions of section
4 allowing direct access to the courts would have an impact on the
judicial branch we requested the Judicial Conference of the Unitad States
to consider that facet of S, 782. On page 60 of the report of the
proceedings of the Judicial Conference issued on December 18, 1959, by
Chief Justice Warren E, Burger, the Conference expressed its disapproval
of section 4 as follows:

' % *Section 4 * * * would give the employee the right to
go directly into the federal courts. Inaswuch as section 3
of the bill provides for the utilization of the administra-
tive process by the aggrieved employee, the Conference
disapproved Section 4 as being inconsistent with tha pro-
visions of Section 5."

We note also in this regard that the Deputy Attorney General in his
report to the Chairman of the House Committee on Post Office and Civil
Service on H.R, 1197, a bill containing a provision identical to section
4 of 8, 782, had the following to say regarding the provision:
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", % *In particular the Department objects to the pro-
vigion of the bill allowing an employce who claimed that
his rights had been inveded to resort to the Federal
courts without having first exhausted his administrative
remadies -- even the administrative remedy created by
the DL11l.# # *v

Government officials are normally immune from personal liabili:y for
their official actions by reason of the doctrine that the "effactive
funectioning of government" mekes it asgsential that they "be frce to

. exercise their duties unembarrassed by the fear of damage suits" against
“them as individuals (Barr v. Hateo, 360 U,S. 564 (1959)), The direct
recourse to the courts which would result from section & would alter
this doctrine and hamper the active and effective administration of the
Governmwont by opening its officfals to the threat of personal lawsuits.

Coneclusion

CQur study of S, 782 has convinced us that the proposed legislation is
unbalanced to such an extent that 1f legislation of this type is needed

at all, the bill at hand requires extensive revision. We in the Civil
Service Commission are as concerned as anyone, and more concerred than
most, over the protection of employee rights {constitutional and other-
wise)., But we are equally concarned that the Attempts to protect employce
rights are not allowed to overshadow the fact that employeas also have
obligations to the Govermment and that the proper conduct of the public
business is a paramount consideration when the rights and obligations of
employees are under conaideration. §. 782 is wholly devoted to cmployee
rights, indeed to a very narrow group of employee rights. It overlooks
completely the existence of emnloyee obligatione and the fact that
exclusive attention to the protection of scme rights, without consideration
of related obligatiens and Governmantal operaticnal needs, may seriously
disrupt the functions of government.

The Civil Service Commiseion submits that there is anple guthority within
the executive branch to corract any abuges of the type referred to in

8. 782. The enactment of thir bill will not end abuses of the :type it
covers, indeed the correctiva-action provisions of the bill recopnize
that violations will continue, Our concern is that S. 782 {s an unneeded
and inappropriate means of coping with the complaints that prompted its
introduction. Because of this, the Civil Sarvice Commission is strongly
opposed to the enactiaent of S, 782 ag long as it contains provi:ions

that establish an tridependent agency such as the Board on Emplovrees!
Rights and that provide direct access to the courts without any exhaustion
of administrative remedies,
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The Qffice of Menagement and Budgct adviges that there is no oljacticn
to tha submivaion of thio report and that enactment of §. 762 in its
present form would not be consistent with the Aduministration's objectives.

By direction of the Comnlasion: . o— -

Sincerely yours,

S/Robert E, Hampton

Chairman
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This appendix to the report of the Civil Service Commission on . 782
supplements that report by supplying what we consider are necessary
modifications of those sections of the bill which the Commissiorn could
endorse if they were a part of a bill that did not include the highly
objectionable provisions of the type discussed in the report,

For convenience the appendix has been prepared in a section-by-section
arrangement with references to S. 782 and amendments explained by page
and line of the bill, '

§ 1(a) would prohibit requesting an employee or applicant to di:close

his race, religion, or national oripin. - There are times when tlere is

a real need to request the disclosure of such information, i.e., to
resolve a complaint of diserimination. We emphasize that this fnformation
would never be demanded or required--only raquested on a voluntery basis,
Bacause of this proper need, on page 2, line 18, we suggest that the
period sfter "“States" be changed to & colon and the following proviso be
added, "Provided further, That nothing contained in this subsection shall
ba construed to prohibit a request for {nformation concerning raeca,
religion, or national origin of such employee or person when that matter
is in issue in an allegation or complaint of discrimination.” In addition,
on line 10 of page 2, the word "statutory" should be deleted as the
Commission has regulatory prohibitions against the employment of non-
citizens which con be proparly enforced only if citizenship tnquiries

are parmitted.

¥ 1{k) would prohibit intimating to an employee that notice will be taken
of his attendance at a meating which is not relsted to his offfcial duties.
The language used in this subsection has been sufficiently clarified by
the legislative history so that the Commission is able to accept it
without amendment. (8. Rept. No. 91-873, 91st Cong., 2d Sess. 38 (1970).)

§ 1(e) would prohibit raquests that employees participate in activities
that are not related to official dutiea, We have but one problem with
this subsection which is that {t could be interprated so as to interfere
with ecertain worthwhile activities such as the blood donor program, We
suggest that on page 3, line 20, the perfod after "duties" be changed to
a colon and the following proviso added, "Provided, however, That nothing
contained in this subsection shall be construed to prohibit the use of
appropriate publicity to inform employees of requests for assigtance to
publie service programs or organizations."

3 L{d} would prohibit requesting reports from employees on their outside
activities unless the reports are related to official duties or when
there 15 reason to believe a conflict-of-interest situation existn. We
consider it aessential for Federal managers to be able to make inguiries
in areas relating to national security and employee safety. These
inquiries may necessitate reports on activities not directly relited to
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an employee'sg officfal duties. So that these entirely reasonable tvpes.
" of {nquiries may be made, ths subsection should be amended by striking
the language in the subsection after the comma on line 6 of page 4 and
in lieu thereof inserting "or a report 18 necessary to assure the
efficient and safe performance of the work of the department or agency,
or for law enforcement purposes, or whan the position of an employea is
one that requires such a report in the interest of national security or
in order to prevent outside activities or employment that would be in
conflict with official dutics."

3 l{e) would prohibit the interrogation of an amployae or applicant in
regard to information concerning his personal relationship with a
relative, his religious beliefs, or his sex attitudes., There 15 a
provigo which would allow interrogation when a specific charge of sexual
misconduct has been made. Wa do not construe the language regarding
inquiries concerning a person's "personal relationship' with a relative
as prohibiting inquiries needsd to sattle antinepctism cases under

3 U.8,C, 3110, The latter statute requires relationship inquiries (as
distinguished from 'parsonal' relationship finquiries) for proper
enforcement. Accordingly, the Commfaeion can accept subsection (e)
without amendment,

§ 1(f) would prohibit requests to an employese or spplicant to take a
polygraph test relative to his personal relationsaip with relatives, his
religious beliefs, or his sexual attitudes., The Civil Service Comnission
has prohibited the use of the polygraph for employment screening for
positions in the competitive gervice except for agencies having a highly
sensitive intelligence or counter-intelligence mission directly affecting
national security and then only under the strict controls set forth in

the Fedaral Personnel Manual, pages 736-D-1, 736-D-2 (coples attached),
While subsection (£) would furthar narrow the use of the polygraphk for a
few agencies (the Civil Service Commiassion itself does not use it at all),
we consider that the limited scope of subsection (f), and the exclusions
of the intelligence-type agencies in sections 6 through 9 of 8, 782 make
subsection (£) not objectionable, In this regard we urge the Subcoamittee
to adopt the suggestions of the Department of State and the Department of
Defense on $. 782 in order to further assure that the bill does nct
adversely affect the proper security interests of the Government,

% 1(g) would prohibit requesting an employee to support by personsl
endeavor, or by the contribution of meney or any thing of value, the
nomination or election of a person or group to public office in tke
Federal or in a State or local government, or a request to an employee
to attend a meeting to support a political party. We are of the cpinion
that this provision is out of place in 8, 782 and rightfully belorgs in
legislation which relates to political activities generally, such as
H.R, 2372, 9lst Cong., lst Sess, However, if this subsection is left in
S. 782, aside from the duplicative nature of it when considered with
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other legislation, such as subchapter III of chapter 73 of title 5,
United States Code, we have no objection to the intended prpOSL of
the proviaion or to the language used.

4 1(h) expresses the present policy of the executive branch against the
use of coercion in Government bond and charity drives. Accordingly, we
have no objection to the subsection but suggest that for the sale of
clarity the word "subsection" on line 12 of page & be changed to
"section" so -that neither subsection (e} or (d) is interpreted as
negating the proviso in subsection (h).

3 1(4) would prohibit requests that employees make financial dicclosures
except {n limited circumstances (e.g., when the employee has final tax
determination authority) which are further limited by 3§ 1(k) to specific
financial {tems "tending to indicate a conflict of interest", These two
subsections, opaerating together, would destroy much of the present ethical
conduct pregram within the executive branch, The provisions are unduly
restricted in coverage in that they omit the inelusion of Prasicential
appointees and employeces in several significant potential conflicts areas,
such as grant administration, the regulation of private enterprise, and
procurement. Furthermore, subsection (j) seems to be applicable only 7
when a conflict of interest appears to exist, as distinguished from the
present executive branch program which i{s afmed at preventing cocnflict
gsituations from artsing. These weaknesses can readily be corrected by
ingerting the wo'ds 'Presidential appointee or any" on line 3 cf page 7,
after the word "any"j by inserting the words "a Government contract,
grant, or the regnlation of non-Federal enterprise, or with respect to

on line 5 of page 7, after the word "to"; and by changing the wcrd
“tending' on line 22 of page 7 to "which may tend",

3 1(k) would not allow any questioning of an employee under investigation
for misconduct whiczh could lead to disciplinary action without the
presence of counsel when requeated. The present regulations of the

Civil Sgrvice Commission and executive branch apencies assure erployees

of the right of counsel in disciplinary proceedings but not wher ordinary
day-to-day i{nquirics are necesaary to allow normal supervisory cperations,
For example, under subsection (k) as presently drafted an employee thought
to hava been smoking in a restricted area could demand representation by
counsel before answefing a supervisor's query as to whether or not he had
been smoking. This unwarranted, and we assume unintended, restriction
can be ended by changing the period after 'involved" on line 12 of page 8
to a colon and adding the following proviso, '"Provided, further, however,
That the right of representation under this subsection shall not axtend
to informal discussions concerning job-related subjects such as work
performanca, attendance, and raelations with other employees."

§ 1{1) would prohibit disciplinary and othar retaliatory actions against
an employee because of his refusal to comply with a request or submit to
an action made unlawful by the bill, The Commission has no objection to
this provision,.
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J 2 wakes applicable to the Civil Service Commission the various
prohibitiona set forth in section 1 which are applicable between the
departments and agencies and the employees in, and applicants for
positions in, those departments and agencies, The Commission hss no
objection to this section provided the other amendments suggestcd herein
are mads.

5 3 makes applicable to commtssfoned officers of the armed forccs, and
to members of the armed forces acting under an officer's autherity, the
various prohibitions set forth in section 1, We do not object te this
sectiaon.

33 4 snd 5 are, as indicated in the body of our report, completcly
unaccsptable to the Civil Service Commission., Tfhere are severs! alter-
natives to these sections that would not be objectionable. One would
be to delete these sections and let the bill operate within the present
executive branch grievance and appellate systems. In other words, the
various actions made unlawful by section 1 of the bill would constitute
valid bases for a grievance or an appeal under existing procedures.
Another would be to create a statutory board within the Civil Service
Commission to resolve all grievances, including those referred teo in
section 1 of S. 7G2. Also the Commission would not oppose a provision
giving access to he courts if it first required the exhaustion of any
available administrative raemedy and if the defendant is the Government
rather than an olficial of the Government. The Commission's staff will
be glad to coopaerate in preparing whatever type of legislation the
Subcommittes considers appropriate in lieu of sections &4 and 5.

g3 6, 7, 8, and 9 provide exceptions from all or portions of S, 782 for
the Federal Bureau of Investigatfon, the Central Intelligence Agency,
and the National Szcurity Agency. The Commission has no cbjection to
these sections. Wwe do, however, urge that the Subcommittee giv.: careful
consideration to the additfonal exceptions needed in the interests of
national security which are referred to in the reports on 5. 781 sub-
mitted by the Department of State and the Department of Defense.

§ 10 £8 covered by the objections we have hmade to sections 4 and 5.
Section 10 merely states that an agency may have a grievance procedure
to enforce the bill, but that an employee need not use that procedure if
he prefers to go directly to court or to the Board on Employees’ Rights,

- § 11 is the usual separability provision to which we have no objection.
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Appendlx D Use of the Polygraph in Personnel In: sestiga-

tions of Competitive Service Applicants and Appointees
to Competitive Service Positions

© D=l. AGENCIES WHICH MAY USE THE

POLYGRAPH

An executive agency which has a highly sensi-
tive intelligence or counterintelligence mission
directly affecting the national security (e.g., a
mission approaching the sensitivity of that of
tho Central Intellizence Agency) may use the
polygraph for emsployment screening and per-
sonnel Investigations of spplicants for and ap-
pointees to compstitive service positions only
after complying with the procedures in D-2
below.

D-2. DETERMINING VHETHER AGENCY
MISSIOM MEETS CRITERIA

The executive agency must submit to the
Chairmsn of the Civil bHervice Cominission s
statemsnt of the nature of its mission, The

- Chairman shall then determine whether the

agency has anintelligence or counterintellizence
mission directly sffecting the national security.

D-3. REVIEW QF AGENCY REGULATIONS

AND DIRECTIVES

a. The agency shall prepare reguiations and
direclives goverming uss of the polygraph in
employment screening and personnel investi-
gations which must be reviewed by the Chair-
msan of the Civil Service Comunissicn. These
shall contain as & minimum:

(1} Specific purposes for which the polypraph
may be used, amd detsils concerning the types
of positions or organizational entities in which
it will be used, and the cofficials suthorized to
approve these exsminations.
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(2) A directive that a person to be examined
must be informed as far in advanc: as possible
of the intent to use the polygraph »nd of—

(a) Other devices or aids to the interrogation
which may be used simultaneously with
the pclygraph, such as voice recordings.

(b) His privilege against self-inerimination
and his right to consult with legsl coun-
gel or to secure other profes:ional assist--
ance prior to the examination.

(¢) The effect of the polygraph examination,
or his refusal to take this examination,
on his eligibility for employment. e
shall be informed that refusel to consent
to a polygraph examination will not be
made a part of his personnel file.

(d) The characteristics and nature of the
polygraph machine and exaiunetion, in-
cluding sn explanation of ihe physical
operation of the machine, the procedures
to be followed during the examination,
and the disposition of information devel-
oped. '

(e) The general areas of all qurstions to be
asked during an examination.

(3) A directive that no polygrash examina-
tion will be given unless the person to be exam-
ined has voluntarily consented in vriling to be
examined after having been inforuied of the
above, (a) through (e).

(4) A directive that questions to be asked
during a polygraph examination must have spe-
cific relevance to the subject of the particular
inquiry.

(5) Adequate standards for the :alection and
training of examiners, keeping in mind the

"~ Qovernment’s objective of insuring protection
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for the subject of an examination and the
accuracy of polygraph results.

(6). A provision for adequate monitoring of
polygraph operations by a high-level official
to prevent abuses -or unwarranted invesiona of
privacy. .

(7) A provision for adequate safeguarding of
files, charts, and other relevant data developed

through polygraph examinations to avoid un--

warranted invasions of privacy.

Inst. 125
March 3, 1969

D~4. RESTRICTION ON APPROVAI. TO
USE THE POLYGRAPH

Approval to use the polygraph will be granted
only for 1-year periods. An agency given ap- -
proval to use the polygraph for competitive
service positions will be required to recertify
annually that the conditions which led to the
original certiﬁc':ation still exist in the agercy.
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